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UNITED STATES CIVIL SERVICE COMMISSION IN REPLY PLEASE REFER TO
WASHINGTON 25, D. C.
7 /5/@%

r— .

Honorable ILyndon B, Johnson

Pregident of the Senate
L

Dear Mr. Presidenbs STATIN

¥e are sitmibting for the econsideration of Congress proposed
legislation to establieh one generdl. end equitehle principle to be
followed by all Federsl agencies in restoring to their employees
pay and other benefits of anploymert which are lost by reason of an
unjustified or wnwarranted personnel. action subsequently corrected
by sppropriate euthority. Thers are encloseds (1) a draft bills
(2) a seotion anzlysis of the proposed billy snd (3) a statement of
purpose and justificstion.

The proposed bill presents ona conprehengive and uniform
authority for back pay entitlement and computation to replace the
three current authorities, becauss these authorities are neither
comprehenzive nor wnifornm in thely application. Specifically the
bill 4s intended teo supersede the pay provisions of Publie Lew
80623 and Publis Law 81-733. In sddition this bill provides a more
specific legislative foundation for the Civil Service Copmission's
authority in this area now exercised under section 19 of the Veterans
Preferenca Acte

In brief, the proposed bdll enables sppropriate suthority follow-
ing on sdninistrative detormination or timely appesl to pay an employes
who hag had his compensation terminated or reduced because of an ule
Justified or unyarranted personnel sction the difference between what
he earned and what he should have earned for the period. No entitle-
ment is eweated, however, without a finding by eppropriate authority
that the ection was indeed unjustified or unwarranted and a determing-
tion by such authority to take corrective action.

As amplified in the attached statement of purpose snd Justification,
the proposed bill extends back pay protection to certaln employees snd
gituations not covered by present authorities. Significantly the proposed
bill does nobt cxbend to any employee any rights of tenure, review, or
sppeal to which he 18 not othemrise entitled. It does require, however,
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that vhore on employee has & right to sockt eorvective action through
edriinlsbrotive procecdings, and is successiul in doing soy he will

for pay, enployment benefit, mnd othor purposes bo deencd to have
rondored service eb his propor grade during the period. HMorcover the
proposcl wovrld phrensthen dhe povers of egencles in malddng equitable
poy and benefit adjustments following the corrcction of unjustified or
unarranted personnel ections which thoy decide to correct on their
own initiabive.

Timely proccosing of appeals should mininirve individual retroactive
payrents. The canes which would be covered ghould continue to be lavgely
thooe which sre slrendy covered by one or the other of the present
euthorities covering back poye While it is not antleipated that the
additionsl costs involved would be groat, however, the principle which

- this Hill would esteblish ie en importont one. For this reason it le
hoped thet the Congross will be sble to act fevorshly on this legielation
during this sossion. )

e Burcau of the Budpet edvises that Lrom the standpoint of the
Admdndebrationts progran thers would be no objection to the sulmission
of this report.

By dirosction of the Commissions

Bincerdly yours,

Chairnan

Enclosure #7608
2 |
. Mld&/ g, (j -7
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Approved For Release 2003/04/29 : CIA-RDP80-01370R000400040010-3




Approved For Rek&%e 2003/04/29 : CIA-RDP80-01370R0(g00040010-3

A BILL

To provide for tlm payment of compensation and restoration of
employment beneflts to cerbain Federal officers end employees
improperly deprived thereof, and for other purpospse '

Be it enccted by the Senate and louse of Reproscntatives of the

Unitod States of America in Conerens osgoabled, that this Act may be

cited ea the "Back Pay Act of 1961",

£EC, 2. For the purpose of this Act the tem "agency® means
(1) the excoutlve departmentsy (2) the independent establishments in
the exccutlve branch, inglucling corpomﬁions wiolly ouned or controlled
by the Unitod Statesy (3) the Administrative Office of the Unitod States
Courbsy (L) the Library of Congresss (5) the Generel Accownting Officep
(6) the Covermient Printing Office; (7) the Offics of the Architecct of
the Capitoly (8) the Botanils Gardeny end (9) the govermment of the
Distriet of Colusbia.

SEC. ';. (s) An officer or employes of an ogoncy who, on the basis
of en adninistrative detemmination or a tinely appesl, is found by
eppropriate avthority under applicable lews o reguletlons o have been
subject to an wnjustified or wnwarranted porcomcl action which has wlthe
deavm or reduced any part of his salavy, wages, or other carponeation ghall
be entitled vpon correction of the amction 'ﬁo be pald for the period that
the action was in effect in an emount comensurate with the emount he would
normally have ezimed had he not been subject to the action, less any emounts
eamed by him thyough other employment during such periods. (b) For all
othor puxposes, including the escunulation of leave not in exess of the

mexdrrm prescrilbed by low or regulotien, he shall be desmed to have renderod
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STCe Mo The United States Clvil Service Conmission may presoribe
repulations *to coxry out the provislong of this Acte.

SEC. 5. Soction 6 (b) of the Act of August 2h, 1912, Ch. 309, 37
Stat. 555, as enended, (5 UaB,04 652 (b), and the last .’{1 words of the
third proviso of gection 1 of the Act of August 26, 1950, Ch. 803, 64
Stats Th6, are repecleds, ,

8IiC. 6. This Act applies to persennel actions éffeeted on or aftor
the date of its enactments The provisions of low repealed undor sectlion
5 of thls Act continue in i‘oroé with regard to actions taken prior to
the effcctive date of .this Acte
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SECTION ANALYSIS

Most of the situationa which could give rise to the retroactive
payment of compensation or employment benefits under the provisions
of this draft bill ave slready covered by the back pay provisions of
Public Low 623, 80th Congress, Publie Law 733, 8lst Congress, the .
povers of the Civil Service Commission under the Veterans! Preference
Act, and a nurber of decisions of the Compbroller General interpreting
these authorities. The back pay provisions of this draft bill, however,
would be more uniform and in some caeses more equitoble than those now
availebles In addition, the coversge of the drafi bill is dosigned to
encompass &1l employees of the excoutive branch and certain other sgencies.
Significently, the draft bill neither requires any agency to review any
kind of personnel action, nor defines or restricts the nature of corrective
actions themselves. Moreover, the draft bill does not modify the procedural
requirements of any formel system of appesdlss A11 the draft bill requires
18 that wvhere a right of appeal has been specifically grented by law or
regulation, or where management on its owm initistive hap discovered a
persomnel ection which in &ll equity should be roviewed, any corrcctive
action as a consequence extended to & Federal officer or employee with
respect to edjustment of compensation or employment benefits must be
retroactive in its effect, complete in its remedies, and consistent in
its application.

Section 1 of this draft bill authorizes the uge of a short or
popular title in citing this legislation,

Section 2 of the draft bill defines "agency™ in sufficiently broad
terms To inciude 81l parts of the executive branch, the govirrment of
the District of Columbila, and those other establishments of the Federal
Government whisch lock to the exseutive branch for personnel management
leadershipe '

Section 3 (a) of the draft bill covers all officers and employees
of the arencies encompassed by the definition set out in sectlon 2.
This would include sll persons in both the competitive and excepted
civil servicee.

Section 3 (a) of the draft bill in referring to "administrative
determination® mesns a decision made by sppropriate authority on its own
inditiative as opposed to a decision which it has been required to meke
in order to dispose of & formal eppeals The purpose of this provision

is to grant agencies the right at thelr own option to correct any real
injustices in the back pay avea which they identify thenselves, especially

vhere no avenue of gppeal may be open to the individual involvede
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Seation 3 (n) of the draft bILL in referring to "inely eppeal®
rmoeans (1) o requent properly mode to en apency or to the Clvil Bervice
Conrdaplon sonking reconplderation of en official perasomecl action

wideh hag effected an aiployee adverscly (2) Initlated by on cmployco

or hia ropresentative (3) under on appeal syslem or proccdure ostablished
by low or repulation (4) which request hoa boen eecepled by the culhordiy
adminiatering the particular eppeals syctan or proccdure involveds This
provision of itsell creetes no neu concepts of timelincss. On this polnt
1t relios ontirvely on the practices coteblizhed in such other laws and
reguletions dealing with employce eppeels as may now oxdot or later come
into beinge Tho purpose of thig provision is to provent cwploycos from
progsing sbole clalmg for back pay where thoy thenselves hove slept on
their rights. :

Scelion 3 (a) of the draft bill in using the phrase, tunjustified
or wmworronved personncl acbion', follows the language of Publie Low
623, 60Lh Congress, the prinery beck pay authority at the time this
proposal was drafted. 411 persomel actions in tho edninistration of
the Fedorol personnel systems are taken under some suthcrity, Hach such
personnel action should be 4ntended to be a proper cxorelise of tho powers
oatablishod by the particular lew or reguletion undor which the actdon
15 token. HNeverthelessz, occasionelly errors ero mede in the exorcise of
theso poverse. Porgonanel actlons vhich are found to rofleet guch orrors
noy be defoctive on cquitable or procesural grounds or boths The ruling
inberpretation of the phragse, M"unjustificd or umerranted" with reference
to odverso setions in tho cwrrent adnlnistration of Public Law 623, 80th
Congreas, encompaszes bobh equitable and procedural conaldoratlons fol-
lowing the decisicng of the Court of Claims in Shidnror v. Ue 8., 117
CeCl. 30, and Goyein V. Us 3oy 123 C.Cl. 722, end of the Comptroller Gon=
erol in 34 GG, 563,

Srotton 3 (a) of the draft bill in referring to "appropriate author-
ity" moans that egency, officc, or officlal empowored under applicable
lay or rorulation to correct or direct the correction of the unjustified
or wyarrented actlion. In some cases this could be tho Civil Service Come
nispion es ogtablished, for exorple, in the Veterens' Freferonce Acts In
nany instances, such cuthority would bo found el some level of apency
nmonascunont as defined in applicable rogulatlons and delepations of au=
thority therounderes

Sootion 3 (o) uses the phraze, "applicable lews or requlabions, " to
refor to bhs lova and regulations vhich provide the basis for operstlons
wnder the Federal personncl esystonss  The draft bill locks to these laws
and reorlotdons which cwist now or may later come dnto effccl:

(1) o pirovide avenues and procedures for the reconsider-
avlen of unjustified or wworranted persomel actions.
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(2) to provide the legel bosls for taking propey
personnel actiong and fox corvocting wnjushle
ficd or unyorrented onene

(3) to ostalilich tho locus of the suthorlty to
cermseh dnproper eclionse

Tho phrase, "wider epplicable lows and regulationsy has been
plecod a3 indicoted dn the draltb bill in order to incure its reforonce
to the word "found" end tho phrase "oppropriato enthorlty", I PLO=
cedes the plhrase, "unjustificd or ummrranbod peregomel sctical s dn
order to avold the logical inconsistoney which would be sugrosted by
referenco to "en wnjuetificd or wummrrented percommel oobion wndey
eppropriate lars or roguletions®s As indicoted proviously, however,
dll proper porcomncl ecbions reflect en exercise of auwthority under en
eppropriate lay or regwlation.

Sortlon 3 (r) of the draft 11 does nob cmmerate the specifio
types oi perconnel actions covercd becouse 1t is nob tho cause of the
ection, now how 1t is lebeled, which is luportent heres that is slpnlfe
leant is tho proprioty of tho action and whelther or not the enployeo
affocted had his componsation reduced 3 @ consoquonce. Unjustified op
wvarrvented gopavations, (including reblxcuents), suspensions » &nd
denioblons will consztitute moot of the situablong involvode

foctlen 3 (o) of the draft bill in the seme epirdt does nob
emuieraue e gpocifle types of corvective action whiich would congbilute
ppropriclte corrcetion of tho varlous types of uwnjustificd or wnuorronbed
perconnel ectiong whlch noy ardces The goneral tema Yeorroction® in the
text of the draft bild has been used deliberntcly to essure thab the
proper elainlsbrative action, whatover it wight be consigbent with
gpplicable laws or resulations, be talen before a back pey entitlement
is croated. :

Boction 3 (a) of the drafb bill eabtobliches an entitlement to bock
pay in oy cibustlon vhere a porsomicl ection iiieh has teominoted op
decreasad the compensaticn of a Federal officer or employeo is stbaoquently
found unjustificd or wmmrranted and eorrectod by appropriate euthority.
For elexdty the four escontiols for en entillencat to back pay under this
Act are gob oul belows

1. An offlclsl percomel ection smet have been token
uhiich reduced or diminished some port of on
individuwlts wsnol colury, unges, or other conpeonsos
tilon from Pederal erploynente In obher wordsy in
effest, somothing rmst have beon tolien evay.
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2. The persommel action in question must have been made

, the subject of review by appropriate authority either
because of a timely appeal or because appropriate
authority on its own initiative decided to review
that action. In other words, the specific action
which precipitated the employee's loss must have been
re~-cxamined. :

3. The personnel action in question must have been found
by appropriate authority to be unjustified or unwarranted.,

Le A corrective action consistent with applicable laws or
regulations must have been authorized by appropriste
authority as a consequence of its decision,

Section 3 (a) of the draft bill, therefore, establishes for pay
purposes the principle that an employee should be made whole following
the correction of an unjustified or unwarranted persomnel action which
reduced his compensation in some way. As would be defined in detail in
the regulations, the adjustment in compensetion would cover everything
to which the employee normally would have been entitled. The regulations
necessarily would require that the adjustment in compensation recognize
any obvious things in the normal course of events which would have
affected the amount of compensation. With respect to reducing that amount,
these would include situations, such as: death before final ad judication
of an appeel, separation or furlough as a result of reduction in force,
transfer to another agency, end imprisomment for crime. With respect to
inereasing the amount of compensation, the draft bill assures credit for
increments such as perlodic within-grade increases and general pey raises
to which the employee would have been entitled had he not been subject to
the unjustified or unwarranted action. Public Law 623, 80th Congress, and
Public Lew 733, 8lst Congress, unfortunately prevent crediting these in-
crements in computing the amount of back pay. On the other hand, both
Public Law 623, 80th Congress, and Public Law 733, 8lst Congress, are cur-
rently interpreted as including in a back pay computation the premium pay
which an employee normally would have earned. To preserve this inter-
pretation the phrase "would normally have earned,® which appears in
Public Law 733, 8lst Congress, and which was discussed by the Comptroller
General in 3/ Comp. Gen. 382, has been repeated in the draft bill,

Section 3(a) of the draft bill, following the historical precedents
in this erea, provides that the amount of back pay to which an employee
would be entitled would be reduced by whatever amount he earned through
"other employment" during the period the action was in effect. The term
vother employment" is taken from Public Law 623, 80th Congress, in order to
assure a continuity of interpretetion on this point. Both the Court of
Claims and the Comptroller General view "other employment" as encompassing
only that employment engaged in to lake the place of the employment the
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employee hed prior to the actlon sgainst hime This interprototion was
discrased by the Court 4in Juclkson ve Uslep 121 CuCl, LO5, ond Ly the
Caoptroller General in 32 Comp. Cens U008 Thorefore, Lf en aiployeo

had boen scpavated from his position, this erowb would be the difference
betuoon whab hls povermment incoro ghould have been and whab hoe actually
carned in an employment obbained Lo telre the place of his goverment jobe
If he had been demoted, the anount to wlich he would bo entitled would
be the differonce betucen whab his income ghould have been in the proper
grode and vhab it aobuslly was ab the. lower grado. )

Sectlon 3 (b) of the droft bill in using the sontence, "For all
obther purposcs, including tho accumulation of leave nobt in excess of the
nadmm preccribed by law or rogulation, he sholl be decned 4o have
rendered service during the perlodty provides for the complebe restoration
of senloriby, eorvice credit towerd robivement, life insurance, health
ingurance, end el other benclfits of employment whlch mey have been
affected by the ection, This is conslstent with the current odninistration
of these mabtberg following a courd or Civil Scrvice Comdssion restoration
orders In additlon, leave accumdoblon, excluded specifically from the
beck poy provislons of Pultlic Lew 623, 00th Congreoss, would be authorised
wdfomly by this dralt bill following the procodent of the more rocend
Public Lowr 133, Olab Conpgresce Theo usual cellings on leave accunulation
would be observed, as prescribed by the lew or regulation covering the
porticuler leave sysbem to which thoe employee is subjscte

Soction Iy of the draft Lill eumthorlzes the Civil Bevvice Comission
to malo susll regulatlons as may bo necessary to carry oub the provisions
of this propocdal much as the Comrission regulotes in cevtain other poy
arcase Doy 1o doy epplication of thess regulations to individusl coses
would bae the rospongibility of the egencies concerned.. The General
Accowmbing Offico would resolve specific questions in individunl cases
as 1% does other natbers involving claims and douands apainst the Governe
nent of the United States. '

Soction B of the draft bill repezls the back pay provisions of Publie
Lew 023, GOt Congress and Public Law 733, Olst Congress. ,

Scetion 6 of the draft bill provides that the reasure ghall be
ofLecTivVo Tilth respect o porsonnel ectlons takeon on oy after the date
of its enoctmente It is not adninisgivelively fcasible to make this
propozal yetrosctlve wllhout limitation. However, there is no more rcason
for noling it retroactive to one date than to another. For these reasons
the provigions of ths draft bill would be applicakle to coscs arising
becovee of wnjustified or wvarronted actions taksn on or after ils date
of enactiients Prlor cages would be scbiled under current authoritics.
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Statenont of Purnope and Justification
of

A Draft Dill to provide ior the poyment of compensation
and regtorabtion of erployrent beneiits to certain Federal
officers and employeos improperly doprived thereof.

Pum- 038

To assure that ell classes of Federal offlcers and erployccs can
be troated equitably and wilfowmly with respect to compensation and crie
ployment benofits as & consequence of ections taken to correct unjustified
or wmwarranted personnegl actionse

Jugtification

This leglslative proposal consolidates what is generally referred to
as "back pay" anthority into one logical, equitable, and corprehensive
statenment of entitlement with respect to corpensation and employment
benefits. It 1o more than a codification of eurrent back pay authorities
becaunse these authorilies, wille adequate in many respects, noy not be
applied unifomily to ell similar situatlons and do not afford completoly
consistent renediess The proposal is not entlrdly new, however, becauss
1t has largely selected the best elements from these famillar authorities,
welded them into one principle, and proposed the use of that principle in
every instance waerc a questlon of back pay can be raiseds Briefly this
principle holds that an employee is entitled to be made whole vhenever an
erroneous persommel action which has temuinated or reduced his corpensation
is correoted by eppropriate suthoritys Significently this proposal is not
concerned with the substence of eppeal rights, the structure of the appeals
process, or the prccise nature of corrective achbions.

This proposal could justify itself with principles of fair play or
philosophicel concepbs of equity and Justices Fortunately for purposes
of brevity, this is not necessarye. It is also wmecessiry to recount how
the congept of bock pay hes been widely accepted in industay. The sinple
fact is thabt the trend in lew, remilation, sand interpretation demonstrates
clearly that the Consress, the Courts, the agencies, and the Comptroller
General have been thinking along these lines for a long time with particular
erphasis on the past 15 yearse : :

Packrround of Current Authorities

In 1947 it was pointed out in Congress, according to the
lepidlative hisbory, that a "glaring loophole in the present lay"
cxisted if an erployee in the competitive service wlio successfvlly
availed hinsolf of a right of appeal could not &luays be relubursed
for the compensabion he lost while his eppeal was pendinge In 2},\9)48 ’
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after consulting tho Cilvll Service Commisslon and others, Congress
responded to this need by enacting Public Law 623, 80th Congress, as
an amendmeont to the LloydeLaFollette Acte

Public Lewr 623, 80th Concress, authorizes back pey in non=gccurity
cases involving improper scparations and suspensions of nonveterans with
civil service status in the competitive service and &ll veterans who
have completed their trial or probationary periods The amount of poy is
computed at the rate the employee was recelving at the time of the dime
proper action and covers the entire period the action was in effect.
Leave accumunlalion covering the same perlod, houever, was excluded from
the other remedies to which an employees was entitled under the Act.

In 1950, with the pasgage of Public Law 733, Blst Congress, Congress
acted again in the back pay area, this time protecting exeentive branch
employees guspended or terminated in erroneocus security actions. The
amount of hack pay is computed as under Public Law 623, 80th Congress;
however, agency heads are authorized to determine whether the employee
wlll be paid for all or part of the peried of erroncous sugpension or
removal, Interestingly, agency practice under this law has been to
anthorize payment for the entire period almost without exceptlon. HMHore
complete 2s to benefits, Public Law 733, Olat Congress, bas been intere
prebed to permit leave accumulation covering the period of the erroneous
getiona '

The third major source of back pay authority is the Veterans!
Preference Act of 194k, as amendeds This Act has been interpreted as
guthorizing back pay in cases inveolving improper demotions of veterans
who have completed a trial or probationary period and in cases arising
as a result of ervoneous reduction in force actions whether ox not the
employeces concerned are vebterans,

In recent years the trend of Comptroller General's decisions inter-
preting these authorities has heen toward ¢greater flexibilitye. This
trend notuithstending, however, it 1s apparent that these authorities,
ag noy stated, provide an inadequate basis for a full solution to the
back pay problem. If the problem is to be corrected, new legislation
mist be the ansiers

The leed for Chanpe

Most back pay situations in the Federal service are already covered
in some wey by current authorities. This factor ltself tends to demone
strate that the principle of back pay as a part of corrective action is
well establishede, It sugmests furiher that the reason the back pay
pleture is not complete foday is more & matter of oversight than inten=
ticnal arrangement. It is apparent that whenever Congress has faced the
problem of back pay, it has never intended its action to discrinminate
acainst any employee who could build an equitable claim, Clrcumstances,
wfortunatvely, have led to a piecemeal approach to the back pay probleme.
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As a consequence, veterans are now afforded broader back pay
benefits than nonveterans and at any given moment there are still
many veterans and nonveterans alike who ould not be awarded back
pay at all except in the correction of erroneous reduction in
force actions. This number would include all employees serving
probationary or trial periods, many nonveterans who are employed
by their Government outside the competitive civil service, and
all nonveterans in the competitive service in actions of demotion
for cause.

Private relief legislation in individual cases cannot answer
the problem, because it tends to discriminate against the person
who does not seek special consideration beyond the remedies avail-
able to all. In the intérests of both uniformity and equity,
therefore, there is a strong case for improving the present back
pay authorities, The case is particularly strong when 1t is
recognized that the step toward a better back pay authority is a
small one in terms of costs and administrative adjustments. No
great number of cases should add appreciably to current costs and
the handling of all back pay cases would be little dlfferent from
current procedures,

Impact of the Current Proposal

There are four features to this legislative proposal vhich
should be kept in mind in order to understand what it is designed
to accomplish and, just as important, what it is not designed to
do:

1, The Comprehensive Nature of this Authority. The
proposal assures that back pay protection would be
available to a Federal employee whenever an unjusti-
fied or unwarranted personnel action which diminished
his pay is oorrected in his favor. The proposal does
not attempt, however, to specify the precise nature
of corrective actions. It requires only that the
unjustified or unwarranted action be corrected before
an entitlement is created. It is inherent in the use
of the term "ocorrection' that the adninistrative
action referred to must be one which is consistent
with applicable laws and regulations. The protection
does not hinge on the operation of any particular
systems of appeals, but would be available as a con-
sequence of the operation of any system of appeals,

In addition, where no avenue of appeal is available,

an agency itself may award back pay to an employee merely
by acknowledging that its action affecting the employee
adversely was unjustified or unwarranted and correcting
it,
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2+ The Teat of Diminlshed Income. Meny things mey heppen to
the disodvantage of tho crployed® on the Job thich moy have
& yedl or po'bmtia:l. effeot on hle finencesd «« & hoped-Lop
promotion or job classification vpzrading mey be denled or
daleyed, & trangfer to & new locstion may be mors expensive
then anticlipatod, & free officlml pexking epave may be lost,
etae This pronossl does not desl wlth situations of thilg -
gorte Lho purpose of this proposal ig only to pertld an
agenoy o male on employes whole from & pay end benefita
point of view following ita declslon to correct mn unjustified
oy wwarranted personnel estion sgainst him,

To scconplish ite purposs thls propossl usss the Wtest of
ddrminished income® whish must be ppplied in every potentisl
back pay sltuation before an entlilenent is egtablished under
this authordity, The wjvstified or wwarrented personnsl
potion, in effest, must hove tokon avey some pert of the normal
solary, wages, or other compensation of the employee effecteds
In othey wordg, 45 no part of the employea's selory, wagesy or
othey compensotion as & Govermend cnployes was actnally
diminished by the improper acblon, thers cin bo no ¢lain te
back pay when that sotion s correcteds

3. The Poaud wam‘b for Timely Aotions In opdey w preserve his
vight vo bacl payy thoe eployee undey this propossl would be
regulved Yo exoredos the yights of mopenl open %o him in &
timely momners  Fov owople, an employes those position was
dowmgraded would 1osa bis right to denond book poy unless he
mode 8 tindly ond sucscenaful effort to eppeol the dowmgrading
tctions Ehould thed employes be promoted somebime later in a
routine realleocttlon of his position, anch malloeation would
have no back pay inplicotiong. _

he Tho Advontapes of Arency tnﬁfie'ﬁi‘iﬁ% By pormltiing en sgendy

$o anthorine back pay on ils own deberminatlon dn corvectinsg
o an wjugbifiod or wumrronted personncl sotion, this asubhorlty

introducen tiro net elenonts of flexibility which strengthen
the corvestive powsys of manegements Fiwst, whoen an apency
disoovarg 1t hag inadvertently token an wjustified or une
warpented estiony 4t wordd be free to corrcet the acidien
frmoodiately on ita ow inltleldww with an éppropriste poy
adjustuents This avolds the loss of time and rosources involved
in an appsdl oveyr B mebloy vhich the sgency mayy fedl in edvance
ghowld he sobtled in the enployeats favor. Bocond, when an
sgonoy desives do exbend back pay adjustments mmi:ﬁ‘cm&y to ald
porsong in the sane clrewstances vhen an eppedl is won by any
ono of the persong involved, it woam be fres to do @0 on its
own inlblative.
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In a recent casey; for exmiple, & group of vebtorans in
wasa boord Jobs suecessfully appealed to the Civii
Servieo Comnlesion thelr demvtlons oo a rosult of job
elassification downgradings and were awardod back paye.
A nonvoteran worker in the same gmvp, who had no right
to anpesl to the Commisslon, benefited by the subsequent
reinotatenent to grode bub was denied the back poy ade
Justment his essociates recclved, beesuse the spency had
no avthority to pey him. This proposed authority swuld
have permitted the ecgency, had 44 desired, to authorize
tho sane kind of adjustnent to a1l of the employess
involved. ‘

Cont entimate

Tt 4o very dlffievlt to adgess the ecost involved dn this pros
posed bill., This is not becouse these wats wuld enstituto a
major expenditure. Instend it is because Yadded" ooat da the ine
formation noeded shile roadily avalleble information unfortunately
reveals little aboubt current cost. Todoy egencies generelly ebsorb
the costs of compensating employees entitled to back pay, Under
the proposed bill, no change in this ie envisioned.

Potentinlly some agencies moy heve a comevhat lsrger nwber of
cnsos dnvolving bacdk pay eatitlement then they have at presente
On the other hand with euch cloavecub and compréhensive entlilemand
entabilshed, agencles would have an added incentivo to conduet thelr
appeal end review activities in a tlmely end expoditdous menner in
order to minimize the cost of sueh entltlements, IHorcover, the
draft bill would tend to 1limit the slze of retroactive payments
bocavse employees who negloct to uvse thelr appeal rights, 1f any,
dn a2 timely monner would lose thely wlght to demand back pay.

In the benefits erca it sould be virtuslly impossible to
feost? the accwmlation of leave covering perieds of improper sepe
avation or suspension as authorlzed by the draft bill, Taken at
different timas, leeve hep different values, In addition, while
terminal lumpe-sun amual leave paynents can roprosent a cach
espanse, sick leave should have no setual walue unless the employee
is 111, It wonld secan reasonsble tw assums, thorefore, that this
legislative proposel would croate no new costs or inconveniences
in the leave arco more burdensoms than those sgencies ere adjusting
to now, - '

Those benefits to which employees are entitled on a contributory
basis, such as robirementy 1ife insurance, end health insuvrance,
would not constitute added costs under the draft bill, The employes
would continuc to be required to make up his back contyibutions,
along with his taxes, for any period during which they were not
withheld, This requlrenont stems from the fact that vhere an em»
Loy PR IS, SR PSR T
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the oblipetions which that sorvice would have inposeds

It ip about as difficul? to cstinato the nubor of new back pay
entitlenents which would orlse under this proposel as it is to assens
the vedlue of theso entitleonents. The giwre of the new groups covered
in sone instoances is very lavge. Converscly, howaver, the potential
nber of baclk pay cases likely to arise from thege proups, experience
tells vo, is suprielngly enmalle. For exonple, the new proposal would
protect corcer nonvetorens in cascs of denotion for causes On oppeal,
the Cornisslon revieus the procedural adequacy of such setlons in the
corpetitivo sorvices Although thers owve oboubt 1,000,000 nonveterans
in tho compotitive service; there wos nob one appellent in these cipe
ewshonces betueon July 1, 1959, and June 30, 1960, wio would have been
entitled to baclk psy becouse of Cormisolon actions Ve do nob know how
neny such cases wore handled at sgency levels under circunstances which
vould have involved bagk poy wnder this proposcl. We would have to
asstme though that the mwber was feirly emall because the Cormlssion
80 revely veceives oppedls of this kind.

Honveteran enployees in excopted positions for the first tine
vould be entliled to beck pay 4f thoy lost compensobion as a conscquence
of unjustified or unwarranted sucpensions, seporations opr demobions for
cousee At prosent, these ewployees, snd theve are about 100,000 of
then, have no eppecl to the Civil Service Cormiseion in such actions,
end aroncics hove eongideorchble fleoxibility in sotions affecting thelr
temare. Undor this proposal, therefore, there would be only es nony
nowr back pay entitlemont eoses involving these employoes as procedures
under agency sontrol would genersle.

This proposgdl would else cover, for the first time; employees
sorving probationary or tylal perlods. AL any one ting, there are
probebly botuecon 100,000 and 175,000 such persons throushoul the service.
The propooal requives, however, thot there can be no entitlemont to back
pay without a finding that the adverse asctlon involved was unjustified
or umarranted. Copared to persons who have corplelbed thelr trial
perlod, the eppesl richts of probationary employees are very limlited,
Hobupally this would tend to keep dowm the nunbey of enbtltlement cases.

Under soction 2,301(s)(2) of the Corzdssion's Neulations, the
Cormiesion conglders appedls of terminations beged on conditlons erising
prior o the gnpointrnient of probabioners in the competitive sexvice. In
lecs than 100 cages lost yeor wore Comlssgion deteminatlons such that sn
enployce would have beon entitled to back paye A probationary or triol
period employee who ig temiinated for reasons occwring efter employment
gonerally does not have & right to eppeal to the Commissions
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Tn eonclusion, tho Commlssion i unable to estinmabe the eosts of
thip propossl precisely withoub an expensive snd detailed study poing
into the experiente of eagh Tedersl agency. With the facts w}zich ors
avoilable, hovover, b scoms safe to estimate thab less than $L00,000
por yonr in edditions). coste would be lnvolved Governnentewlde ond
thad most of thecs costs would be of the type which agencles customardly
gboorb 4n the normal courpe of cperationse The proposed leglslation
will not involve additional -afzm@ndimma for personnel services to
adninleter ita provisionss - ‘
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